











VO 40U aa6E QU Y

e The removal of sand and gravel exceeding the amount agreed to in the settlement
between the Town of New Shoreham and Nathalie Dolan dated 20 May 1991.

35. Sprague Farm filed an appeal from that Notice of Violation, on August 26,
2008, which brought the matter before this Board.

36. As both Mr. Hagopian and Mr. Gladstone have argued, and our Solicitor has agreed, |

-make no specific findings-indhis.Motion as.to whether any prior existing, legal non ... ...
conforming use, such as “removing sand and gravel” from the property, or any other
nonconforming use, exists now, ever existed at any time, or was ever abandoned.

37. According to the General Laws, the zoning Board does have jurisdiction to hear and
decide appeals where it is alleged that there is an error in any order, requirement,
decision, or determination made by an administrative officer in the enforcement or
interpretation of the zoning ordinance. This matter comes to us by way of that

administrative appeal process.

38. According to the General Laws. in order to provide guidance, or clarification, the zoning
enforcement officer shall issue zoning certificates.

39. A zoning certificate is defined as a document signed by the zoning enforcement officer,
as required in the zoning ordinance, which acknowledges that a use, structure, building,
or lot either complies with or is legally nonconforming to the provisions of the municipal
zoning ordinance or is an authorized variance or modification therefrom.

[ feel we should make a decision, based upon the Building Official’s Notice and our job as the
first avenue of appeal. In making this Motion I understand that, if the zoning board cannot make
a determination on a non-conforming use, the Building Official, also, may not be able to make
that determination. However, the statutes appear to give him that authority and he does so on a
fairly regular basis, in the normal course of business. Buyers and lenders regularly seek the

Building Official’s opinion on the status of a property before proceeding to purchase, or lend.
Sprague Farm did not ask for such an opinion before purchasing the property.

[ am going to make two Motions.

This first Motion is based upon our accepting the premise, in the Building Official’s Notice of
Violation, that there was a “prior existing, non-conforming use of removing sand and gravel”.
We, as a Board have not discussed that issue in particular and I understand that individually, or

collectively, we might have agreed, or not agreed, with that premise.

Elizabeth Connor moves to deny the appeal, and uphold the Decision of the Building Official
dated August 8, 2008 for the following reasons: ' ' '

1. I find that the “stockpiling of materials from offsite, such as processed stone,
ground asphalt, and concrete from demolition projects™ is not an accessory use 10,
and is an expansion of, a use of removing sand and gravel from the property.
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2. 1 find that the crushing and processing of large rocks, boulders and other materials
brought to the site from other locations to make other products (for example “road
mix”) is not an accessory use to, and is an expansion of, a use of removing sand

and gravel from the property.

3. I find that the installation of mobile heavy equipment for processing material,
crusher plants and conveyor-belt-machines:is net-an-accessory use to, and is an
expansion of, a use of removing sand and gravel from the property.

4. 1 find that using the property as a staging area for heavy equipment used for
construction projects not associated with the sand and gravel removal from the
property is not an accessory use to, and is an expansion of, a use of removing sand

and gravel from the property.

5. Without deciding the applicability of the Dolan agreement, I find that the removal
of sand and gravel from the property has exceeded the amount agreed to in the
settlement between the Town of New Shoreham and Nathalie P. Dolan dated May

20, 1991 and that all parties agree with this.

Motion seconded by Kate Atwater Butcher and the vote was 5-0. Members Elizabeth Connor,
Kate Atwater Butcher, Judith Cyronak, William Comings and Robert Lamoureux voted in favor

of the motion. No one was opposed to the motion.

My second Motion is based upon the position, of all legal counsel, that we have no jurisdiction to
consider whether the property has any prior-existing, legal, non-conforming rights. It is
therefore, based solely upon the uses being conducted on the property, as presented to us by the
Building Official, Sprague Farm and the neighbors, and the Zoning Ordinance of the Town, now

in effect.

Elizabeth Connor moves to deny the Appeal and uphold the Decision of the Building Official
dated August 8, 2008.

1. I find that Earth Removal, as defined in our ordinance, is not a permitted use in
the RA Zone.

2. 1 find that Earth Removal is a use permitted under the zoning ordinance by
Special Use Permit in the RA Zone but that no Special Use Permit has ever been
granted by the zoning board for such use on the property.

3. 1 find that none of the other uses, delineated in the August 8, 2008 Notice of
Violation are uses permitted in the RA Zone, nor are they permitted by Special
Use Permit and, in fact some, such as processing of soil transported from off-site

areas, are prohibited.
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4. 1 find that, without the ability to make a finding on what is the principal use of the
property (for example, Earth Removal), I cannot make any finding that any of the

argued “accessory uses” are legal.

5. Without deciding the applicability of the Dolan agreement, [ find that the removal
of sand and gravel from the property has exceeded the amount agreed to in the
settlement between the Town of New Shoreham and Nathalie P. Dolan daled May
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Motion seconded by Kate Atwater Butcher and the vote was 5-0. Members Elizabeth Connor,
Kate Atwater Butcher, Judith Cyronak, William Comings and Robert Lamoureux voted in favor

of the motion. No one was opposed to the motion.

Any party aggrieved by this decision of the Zoning Board of Review may appeal to the Superior
Court of the County of Washington in accordance with State law.

Dated this (__é % day of m , 2009 at New Shoreham, RI.

Ce: Marc Tillson, Building Official

RECEIVED FOR RECORD IN
NEW SHOREHAM, R.I.

DATE: 3-9-09 TIME: 9 :00

BY: FIONA FITZPATRICK TOWN CLERK
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